Attachnent A to Adm Supts. Meno No. 044

Excerpts fromthe Code of Virginia Pertaining to the
Education of Children in Foster Care

8§ 16.1-228. Definitions

When used in this chapter, unless the context otherw se
requires:

"Abused or neglected child" nmeans any child:

1. Whose parents or other person responsible for his care
creates or inflicts, threatens to create or inflict, or allows
to be created or inflicted upon such child a physical or nental
injury by other than accidental neans, or creates a substanti al
ri sk of death, disfigurenent or inpairnment of bodily or nental
functions, including, but not limted to, a child who is with
his parent or other person responsible for his care either (i)
during the manufacture or attenpted nmanufacture of a Schedul e |
or Il controlled substance, or (ii) during the unlawful sale of
such substance by that child' s parents or other person

responsi ble for his care, where such manufacture, or attenpted
manuf acture or unlawful sale would constitute a felony violation
of § 18.2-248;

2. \Whose parents or other person responsible for his care

negl ects or refuses to provide care necessary for his health;
however, no child who in good faith is under treatnent solely by
spiritual nmeans through prayer in accordance with the tenets and
practices of a recognized church or religious denom nation shal

for that reason al one be considered to be an abused or negl ected
chi | d;

3. Whose parents or other person responsible for his care
abandons such chil d;

4. \Wose parents or other person responsible for his care
commts or allows to be conmmitted any sexual act upon a child in
violation of the |aw, or

5. Who is without parental care or guardi anship caused by the
unr easonabl e absence or the nental or physical incapacity of the
child' s parent, guardi an, |egal custodian or other person
standing in | oco parentis.

If a civil proceeding under this chapter is based solely on the
parent having left the child at a hospital or rescue squad, it
shall be an affirmative defense that such parent safely
delivered the child to a hospital that provides 24-hour
energency services or to an attended rescue squad that enploys
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energency nedi cal technicians, within 14 days of the child's
birth. For purposes of term nating parental rights pursuant to §
16. 1- 283 and pl acenent for adoption, the court may find such a
child is a neglected child upon the ground of abandonnent.

"Adoptive hone" neans the place of residence of any natural
person in which a child resides as a nenber of the household and
in which he has been placed for the purposes of adoption or in
whi ch he has been | egally adopted by anot her nmenber of the
househol d.

"Adult" nmeans a person 18 years of age or ol der.

"Ancillary crinme” or "ancillary charge"” nmeans any delingquent act
commtted by a juvenile as a part of the sanme act or transaction
as, or which constitutes a part of a common schenme or plan wth,
a delinquent act which would be a felony if commtted by an

adul t.

"Boot canp" nmeans a short term secure or nonsecure juvenile
residential facility with highly structured conmponents
including, but not limted to, mlitary style drill and
cerenony, physical |abor, education and rigid discipline, and no
| ess than six nonths of intensive aftercare.

"Child,” "juvenile"” or "mnor" means a person |less than 18 years
of age.

"Child wel fare agency” nmeans a chil d-pl aci ng agency, child-

caring institution or independent foster hone as defined in §
63. 2- 100.

"Child in need of services" neans (i) a child whose behavi or,
conduct or condition presents or results in a serious threat to
the wel | -being and physical safety of the child or (ii) a child
under the age of 14 whose behavi or, conduct or condition
presents or results in a serious threat to the well-being and
physi cal safety of another person; however, no child who in good
faith is under treatnent solely by spiritual means through
prayer in accordance with the tenets and practices of a
recogni zed church or religious denom nation shall for that
reason al one be considered to be a child in need of services,
nor shall any child who habitually remains away from or

habi tually deserts or abandons his famly as a result of what
the court or the local child protective services unit determ nes
to be incidents of physical, enotional or sexual abuse in the
hone be considered a child in need of services for that reason
al one.
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However, to find that a child falls within these provisions, (i)
t he conduct conpl ai ned of nust present a clear and substanti al
danger to the child' s Iife or health or to the |life or health of
anot her person, (ii) the child or his famly is in need of
treatnment, rehabilitation or services not presently being
received, and (iii) the intervention of the court is essentia
to provide the treatnent, rehabilitation or services needed by
the child or his famly.

"Child in need of supervision" neans:

1. Achild who, while subject to conpul sory school attendance,
is habitually and wi thout justification absent from school, and
(i) the child has been offered an adequate opportunity to
receive the benefit of any and all educational services and
prograns that are required to be provided by |aw and which neet
the child' s particular educational needs, (ii) the school system
fromwhich the child is absent or other appropriate agency has
made a reasonable effort to effect the child s regul ar
attendance without success, and (iii) the school system has
provi ded docunentation that it has conplied with the provisions
of § 22.1-258; or

2. A child who, wi thout reasonable cause and w thout the consent
of his parent, |lawful custodian or placenent authority, renains
away from or deserts or abandons his famly or |awful custodian
on nore than one occasi on or escapes or renmai ns away w thout
proper authority froma residential care facility in which he
has been placed by the court, and (i) such conduct presents a

cl ear and substantial danger to the child's life or health, (ii)
the child or his famly is in need of treatnent, rehabilitation
or services not presently being received, and (iii) the
intervention of the court is essential to provide the treatnent,
rehabilitation or services needed by the child or his famly.

"The court"™ or the "juvenile court” or the "juvenile and
donestic relations court” neans the juvenile and donestic
relations district court of each county or city.

"Del i nquent act" neans (i) an act designated a crine under the

| aw of this Commonweal th, or an ordi nance of any city, county,
town or service district, or under federal law, (ii) a violation
of 8§ 18.2-308.7, or (iii) a violation of a court order as
provided for in 8 16.1-292, but shall not include an act other
than a violation of § 18.2-308.7, which is otherwi se |awful, but
is designated a crinme only if commtted by a child. For purposes
of 88 16.1-241 and 16.1-278.9, the termshall include a refusal
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to take a blood or breath test in violation of § 18.2-268.2 or a
simlar ordinance of any county, city or town.

"Del i nquent child" nmeans a child who has commtted a delinquent
act or an adult who has conmtted a delinquent act prior to his
ei ghteent h birthday, except where the jurisdiction of the
juvenile court has been term nated under the provisions of §
16. 1- 269. 6.

"Departnent” neans the Departnent of Juvenile Justice and
"Director” neans the adm nistrative head in charge thereof or
such of his assistants and subordi nates as are designated by him
to di scharge the duties inposed upon himunder this | aw

"Fam |y abuse" neans any act involving violence, force, or
threat including, but not limted to, any forceful detenti on,
which results in bodily injury or places one in reasonable

appr ehensi on of bodily injury and which is conmtted by a person
agai nst such person's famly or househol d nenber.

"Fam |y or househol d nenber” neans (i) the person's spouse,

whet her or not he or she resides in the same honme with the
person, (ii) the person's forner spouse, whether or not he or
she resides in the sane honme with the person, (iii) the person's
parents, stepparents, children, stepchildren, brothers, sisters,
hal f - brothers, hal f-sisters, grandparents and grandchil dren,
regardl ess of whether such persons reside in the sane honme wth
t he person, (iv) the person's nother-in-law, father-in-Iaw,
sons-in-law, daughters-in-law, brothers-in-law and sisters-in-

| aw who reside in the sane hone with the person, (v) any

i ndi vi dual who has a child in common with the person, whether or
not the person and that individual have been married or have
resided together at any tine, or (vi) any individual who
cohabits or who, within the previous 12 nonths, cohabited with

t he person, and any children of either of themthen residing in
the sane hone with the person

"Foster care services" nmeans the provision of a full range of
casework, treatnent and community services for a planned period
of time to a child who is abused or neglected as defined in §
63.2-100 or in need of services as defined in this section and
his famly when the child (i) has been identified as needing
services to prevent or elimnate the need for foster care

pl acenent, (ii) has been placed through an agreenent between the
| ocal board of social services or a public agency designated by
the community policy and managenent team and the parents or
guardi ans where | egal custody remains with the parents or

guardi ans, (iii) has been conmtted or entrusted to a | ocal
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board of social services or child welfare agency, or (iv) has
been pl aced under the supervisory responsibility of the |ocal
board pursuant to 8§ 16.1-293.

"Intake officer” neans a juvenile probation officer appointed as
such pursuant to the authority of this chapter

"Jail" or "other facility designed for the detention of adults”

neans a |l ocal or regional correctional facility as defined in §

53.1-1, except those facilities utilized on a tenporary basis as
a court holding cell for a child incident to a court hearing or

as a tenporary |lock-up roomor ward incident to the transfer of

achildtoajuvenile facility.

"The judge" neans the judge or the substitute judge of the
juvenil e and donmestic relations district court of each county or
city.

"This law' or "the | aw' means the Juvenile and Donestic
Rel ations District Court Law enbraced in this chapter.

"Legal custody” nmeans (i) a legal status created by court order
whi ch vests in a custodian the right to have physical custody of
the child, to determ ne and redeterm ne where and with whom he
shall live, the right and duty to protect, train and discipline
himand to provide himw th food, shelter, education and
ordinary nmedical care, all subject to any residual parenta
rights and responsibilities or (ii) the legal status created by
court order of joint custody as defined in 8§ 20-107.2.

"Permanent foster care placenent” neans the place of residence
in which a child resides and in which he has been pl aced
pursuant to the provisions of 88 63.2-900 and 63.2-908 with the
expectati on and agreenent between the placing agency and the

pl ace of permanent foster care that the child shall remain in
the placenent until he reaches the age of majority unless

nodi fied by court order or unless renoved pursuant to 8§ 16.1-251
or 8 63.2-1517. A permanent foster care placenent nmay be a pl ace
of residence of any natural person or persons deened appropriate
to neet a child s needs on a |ong-term basis.

"Resi dual parental rights and responsibilities"” neans all rights
and responsibilities remaining with the parent after the
transfer of |egal custody or guardianship of the person,
including but not limted to the right of visitation, consent to
adoption, the right to determne religious affiliation and the
responsibility for support.
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"Secure facility" or "detention hone" neans a | ocal, regional or
state public or private |locked residential facility that has
construction fixtures designed to prevent escape and to restrict
t he novenent and activities of children held in |awful custody.

"Shelter care" nmeans the tenporary care of children in
physically unrestricting facilities.

"State Board" neans the State Board of Juvenile Justice.

"Status offender” means a child who conmts an act prohibited by
| aw whi ch would not be crimnal if conmmtted by an adult.

"Status of fense" neans an act prohibited by | aw which woul d not
be an offense if commtted by an adult.

"Violent juvenile felony" neans any of the delinquent acts

enunerated in subsection B or C of 8§ 16.1-269.1 when commtted
by a juvenile 14 years of age or ol der.

(Code 1950, § 16.1-141; 1956, c. 555; 1972, c. 708; 1973, c.
546; 1974, cc. 44, 45: 1977, c. 559: 1978, c. 605; 1979, c. 15;
1981, c. 491; 1984, c. 631; 1985, c. 260; 1986, cc. 281, 308;
1987, c. 632; 1988, c. 794; 1990, cc. 704, 769, 842; 1991, c.
534; 1992, cc. 742, 830, 886; 1993, cc. 435, 467, 494: 1994, cc.
859, 865, 949; 1996, cc. 755, 914; 1999, cc. 453, 665, 697, 721;
2002, cc. 810, 818; 2003, cc. 538, 547, 835; 2004, cc. 245,
753.)

§ 22.1-101. 1. Increase of funds for certain nonresident
students; how increase conputed and paid; billing of out-of-
state placing agenci es or persons.

A. To the extent such funds are appropriated by the General
Assenbly, a school division shall be reinbursed for the cost of
educating a child who is not a child with disabilities and who
is not a resident of such school division under the follow ng
condi ti ons:

1. When such child has been placed in foster care or other
custodial care within the geographi cal boundaries of the school
division by a Virginia agency, whether state or local, which is
aut hori zed under the laws of this Commonwealth to pl ace

chil dren;

2. When such child has been placed within the geographi cal

boundari es of the school division in an orphanage or children's
home whi ch exercises | egal guardianship rights; or
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3. When such child, who is a resident of Virginia, has been

pl aced, not solely for school purposes, in a child-caring
institution or group home |icensed under the provisions of
Chapter 17 (8 63.2-1700 et seq.) of Title 63.2 which is |ocated
wi t hin the geographi cal boundaries of the school division.

B. To the extent such funds are appropriated by the CGeneral
Assenbly, a school division shall be reinbursed for the cost of
educating a child with disabilities who is not a resident of
such school division under the follow ng conditions:

1. When the child with disabilities has been placed in foster
care or other custodial care within the geographi cal boundaries
of the school division by a Virginia agency, whether state or

| ocal, which is authorized under the laws of this Comobnweal th
to place children

2. When such child with disabilities has been placed within the

geogr aphi cal boundari es of the school division in an orphanage
or children's home which exercises | egal guardianship rights; or

3. When such child with disabilities, who is a resident of
Virginia, has been placed, not solely for school purposes, in a
child-caring institution or group honme |icensed under the

provi sions of Chapter 17 (8 63.2-1700 et seq.) of Title 63.2
which is | ocated within the geographi cal boundaries of the
school divi sion.

C. Each school division shall keep an accurate record of the
nunber of days which any child, identified in subsection A or B
above, was enrolled in its public schools, the required | ocal
expenditure per child, the handi capping condition, if
applicable, the placing agency or person and the jurisdiction
fromwhich the child was sent. Each school division shal

certify this information to the Board of Education by July 1
follow ng the end of the school year in order to receive proper
rei mbursenent. No school division shall charge tuition to any
such chil d.

D. When a child who is not a resident of Virginia, whether

di sabled or not, has been placed by an out-of-state agency or a
person who is the resident of another state in foster care or

ot her custodial care or in a child-caring institution or group
home |icensed under the provisions of Chapter 17 (8 63.2-1700 et
seq.) of Title 63.2 located within the geographi cal boundaries
of the school division, the school division shall not be

rei nbursed for the cost of educating such child from funds
appropriated by the General Assenbly. The school division in

whi ch such child has been enrolled shall bill the sending agency
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or person for the cost of the education of such child as
provided in subsection C of § 22.1-5.

The costs of the support and nmai nt enance of the child shal

i ncl ude the cost of the education provided by the school

di vision; therefore, the sending agency or person shall have the
financial responsibility for the educational costs for the child
pursuant to Article V of the Interstate Conpact on the Pl acenent
of Children as set forth in Chapters 10 (8 63.2-1000 et seq.)
and 11 (8 63.2-1100 et seq.) of Title 63.2. Upon receiving the
bill for the educational costs fromthe school division, the
sendi ng agency or person shall reinburse the billing school
division for providing the education of the child. Pursuant to
Article Il of the Interstate Conpact on the Placenent of
Chi Il dren, no sendi ng agency or person shall send, bring, or
cause to be sent or brought into this Commonweal th any child for
pl acenent unl ess the sendi ng agency or person has conplied with
this section by honoring the financial responsibility for the
educational cost as billed by a | ocal school division.

8§ 63.2-100. (Effective Cctober 1, 2002) Definitions.

As used in this title, unless the context requires a different
meani ng:

"Abused or negl ected child" nmeans any child | ess than ei ghteen
years of age:

1. Whose parents or other person responsible for his care
creates or inflicts, threatens to create or inflict, or allows
to be created or inflicted upon such child a physical or nental
injury by other than accidental neans, or creates a substanti al
risk of death, disfigurenment, or inpairnent of bodily or nental
functions;

2. \Whose parents or other person responsible for his care

negl ects or refuses to provide care necessary for his health.
However, no child who in good faith is under treatnent solely by
spiritual neans through prayer in accordance with the tenets and
practices of a recognized church or religious denom nati on shal

for that reason al one be considered to be an abused or negl ect ed
chil d;

3. Whose parents or other person responsible for his care
abandons such chil d;
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4. \Whose parents or other person responsible for his care

commts or allows to be coomitted any act of sexual exploitation
or any sexual act upon a child in violation of the law, or

5. Whio is without parental care or guardi anship caused by the
unr easonabl e absence or the nmental or physical incapacity of the
child' s parent, guardian, |egal custodian or other person
standing in |l oco parentis.

"Adoptive hone" neans any famly hone sel ected and approved by a

parent, | ocal board or a licensed child-placing agency for the
pl acement of a child with the intent of adoption.

"Adoptive placenent” neans arranging for the care of a child who
is in the custody of a child-placing agency in an approved hone
for the purpose of adoption.

"Adult abuse" nmeans the willful infliction of physical pain,

injury or nmental angui sh or unreasonabl e confinenment of an
adul t.

"Adult day care center" neans any facility that is either
operated for profit or that desires licensure and that provides
suppl enentary care and protection during only a part of the day
to four or nore aged, infirmor disabled adults who reside

el sewhere, except (i) a facility or portion of a facility
licensed by the State Board of Health or the Departnent of
Mental Health, Mental Retardation and Substance Abuse Servi ces,
and (ii) the hone or residence of an individual who cares for
only persons related to himby blood or nmarriage. Included in
this definition are any two or nore places, establishnments or
institutions owned, operated or controlled by a single entity
and providing such supplenentary care and protection to a
conbined total of four or nore aged, infirmor disabled adults.

"Adult exploitation"” neans the illegal use of an incapacitated
adult or his resources for another's profit or advantage.

"Adult foster care" nmeans room and board, supervision, and
speci al services to an adult who has a physical or nental
condition. Adult foster care may be provided by a single
provider for up to three adults.

"Adult neglect" neans that an adult is |iving under such
circunstances that he is not able to provide for hinself or is
not bei ng provi ded services necessary to maintain his physical
and nental health and that the failure to receive such necessary
services inpairs or threatens to inmpair his well-being.
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"Adult protective services" nmeans services provided by the |ocal

departnment that are necessary to protect an adult from abuse,
negl ect or exploitation.

"Assisted living care" neans a |evel of service provided by an
assisted living facility for adults who nmay have physical or

nmental inpairnments and require at |east a noderate | evel of
assistance with activities of daily |iving.

"Assisted living facility" nmeans any congregate residenti al
setting that provides or coordinates personal and health care
servi ces, 24-hour supervision, and assistance (schedul ed and
unschedul ed) for the nmai ntenance or care of four or nore adults
who are aged, infirmor disabled and who are cared for in a
primarily residential setting, except (i) a facility or portion
of a facility licensed by the State Board of Health or the
Department of Mental Health, Mental Retardation and Substance
Abuse Services, but including any portion of such facility not
so licensed; (ii) the hone or residence of an individual who
cares for or maintains only persons related to himby blood or
marriage; (iii) a facility or portion of a facility serving
infirmor disabled persons between the ages of eighteen and
twenty-one, or twenty-two if enrolled in an educational program
for the handi capped pursuant to § 22.1-214, when such facility
is licensed by the Departnent as a children's residenti al
facility under Chapter 17 (863.2-1700 et seq.) of this title,
but including any portion of the facility not so |icensed; and
(iv) any housi ng project for persons sixty-two years of age or
ol der or the disabled that provides no nore than basic

coordi nation of care services and is funded by the U S

Depart ment of Housi ng and Urban Devel opnment, including but not
limted to, U S. Departnent of Housing and Urban Devel opnent
Sections 8, 202, 221(d) (3), 221(d) (4), 231, 236, or 811

housi ng, by the U S. Departnent of Agriculture, or by the

Vi rgi ni a Housi ng Devel opnent Authority. Included in this
definition are any two or nore places, establishnments or
institutions owned or operated by a single entity and providing
mai nt enance or care to a conbined total of four or nore aged,
infirmor disabled adults. Mintenance or care neans the
protection, general supervision and oversight of the physical
and nental well-being of an aged, infirmor disabled individual.

"Auxiliary grants" nmeans cash paynents nade to certain aged,
blind or disabled individuals who recei ve benefits under Title

XVl of the Social Security Act, as anended, or would be eligible
to receive these benefits except for excess incone.
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"Birth famly" or "birth sibling"” neans the child's biol ogical
famly or biological sibling.

"Birth parent"” neans the child's biological parent and, for

pur poses of adoptive placenent, nmeans parent(s) by previous
adopti on.

"Board" nmeans the State Board of Social Services.
"Child" nmeans any natural person under eighteen years of age.

"Child day center” neans a child day programoffered to (i) two
or nore children under the age of thirteen in a facility that is
not the residence of the provider or of any of the children in
care or (ii) thirteen or nore children at any | ocation.

"Child day progrant neans a regularly operating service
arrangenment for children where, during the absence of a parent
or guardi an, a person or organization has agreed to assune
responsibility for the supervision, protection, and well-being
of a child under the age of thirteen for |less than a twenty-

f our - hour peri od.

"Chi | d- pl aci ng agency" neans any person who places children in
foster hones, adoptive hones or independent |iving arrangenents
pursuant to 8 63.2-1819 or a |local board that places children in
foster homes or adoptive honmes pursuant to 8863.2-900, 63.2-903
and 63.2-1221. Oficers, enployees, or agents of the
Commonweal th, or any locality acting within the scope of their
authority as such, who serve as or maintain a child-placing
agency, shall not be required to be |icensed.

"Chil d-protective services" nmeans the identification, receipt
and i medi ate response to conplaints and reports of all eged
child abuse or neglect for children under eighteen years of age.
It also includes assessnent, and arranging for and providing
necessary protective and rehabilitative services for a child and
his famly when the child has been found to have been abused or
negl ected or is at risk of being abused or negl ect ed.

"Child support services" means any civil, crimnal or

adm nistrative action taken by the Division of Child Support
Enforcenent to | ocate parents; establish paternity; and
establish, nodify, enforce, or collect child support, or child
and spousal support.

"Chil d-wel fare agency" neans a child day center, child-placing
agency, children's residential facility, famly day hone, famly
day system or independent foster hone.
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"Children's residential facility" nmeans any facility, child-

caring institution, or group hone that is maintained for the
pur pose of receiving children separated fromtheir parents or
guardians for full-time care, nmintenance, protection and

gui dance, except:

1. Alicensed or accredited educational institution whose
pupils, in the ordinary course of events, return annually to the
hones of their parents or guardians for not |ess than two nonths
of sunmer vacation

2. An establishnment required to be licensed as a sunmer canp by
8§ 35.1-18; and

3. Alicensed or accredited hospital legally nmaintained as such.

" Conmi ssi oner” neans the Commi ssioner of the Departnent, his
desi gnee or authorized representative.

"Departnment” mnmeans the State Departnent of Social Services.

"Departnent of Health and Human Servi ces"” means the Depart nent
of Health and Human Services of the United States governnent or
any departnent or agency thereof that may hereafter be
designated as the agency to adm nister the Social Security Act,
as anended.

"Di sposabl e i ncone” neans that part of the income due and

payabl e of any individual renmaining after the deduction of any
anount required by law to be w thhel d.

"Energy assistance"” neans benefits to assist |owincone
househol ds with their hone heating and cooling needs, including,
but not limted to, purchase of materials or substances used for
home heating, repair or replacenent of heating equipnent,
energency intervention in no-heat situations, purchase or repair
of cooling equi pnent, and paynent of electric bills to operate
cool i ng equi pnment, in accordance with 8 63.2-805, or provided
under the Virginia Energy Assistance Program established
pursuant to the Low I ncone Hone Energy Assistance Act of 1981
(Title XXVI of Public Law 97-35), as anended.

"Fam |y day home" neans a child day programoffered in the

resi dence of the provider or the hone of any of the children in
care for one through twelve children under the age of thirteen,
exclusive of the provider's own children and any children who
reside in the hone, when at | east one child receives care for
conpensation. The provider of a licensed or registered famly
day hone shall disclose to the parents or guardians of children
in their care the percentage of tinme per week that persons other
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than the provider will care for the children. Fanm |y day hones
serving six through twelve children, exclusive of the provider's
own children and any children who reside in the hone, shall be
|icensed. However, no famly day home shall care for nore than
four children under the age of two, including the provider's own
children and any children who reside in the hone, unless the
famly day home is licensed or voluntarily regi stered. However,
a famly day honme where the children in care are al
grandchi l dren of the provider shall not be required to be

i censed.

"Fam |y day systent neans any person who approves fam |y day
homes as nenbers of its system who refers children to avail able
famly day hones in that system and who, through contractua
arrangenent, may provide central admnistrative functions
including, but not limted to, training of operators of nenber
honmes; technical assistance and consultation to operators of
menber hones; inspection, supervision, nonitoring, and

eval uati on of nenber hones; and referral of children to
avai |l abl e health and soci al services.

"Foster care placenent"” neans placenent of a child through (i)
an agreenent between the parents or guardi ans and the | ocal
board or the public agency designated by the community policy
and managenent team where |egal custody remains with the parents
or guardians or (ii) an entrustnment or conm tnment of the child
to the local board or licensed child-placing agency.

"Foster honme" means the place of residence of any natural person

in which any child, other than a child by birth or adoption of
such person, resides as a nenber of the househol d.

"General relief" neans noney paynents and other forns of relief
made to those persons nentioned in 8 63.2-802 in accordance with

t he regul ations of the Board and rei nbursable in accordance with
§ 63. 2-401.

"I ndependent foster hone" neans a private famly honme in which
any child, other than a child by birth or adoption of such
person, resides as a nenber of the household and has been pl aced
therein i ndependently of a child-placing agency except (i) a
home in which are received only children related by birth or
adoption of the person who maintains such honme and chil dren of
personal friends of such person and (ii) a home in which is
received a child or children commtted under the provisions of
subdivision A 4 of § 16.1-278.2, subdivision 6 of § 16.1-278. 4,
or subdivision A 13 of § 16.1-278.8.
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"I ndependent |iving" means a program of services and activities
for children in foster care who are sixteen years of age or

ol der, and persons who are former foster care children between
t he ages of eighteen and twenty-one, that prepares themfor the
successful transition fromfoster care to self sufficiency.

"I ndependent living placenent” nmeans placenent of a child at

| east sixteen years of age who is in the custody of a | oca
board or licensed child-placing agency and has been placed by
the |l ocal board or licensed child-placing agency in a living
arrangenent in which he does not have daily substitute parental
supervi si on.

"1 ndependent physician” neans a physician who i s chosen by the
resident of the assisted living facility and who has no
financial interest in the assisted living facility, directly or
indirectly, as an owner, officer, or enployee or as an

i ndependent contractor with the residence

"Intercountry placenent” neans the arrangenent for the care of a
child in an adoptive home or foster care placenment into or out
of the Commonweal th by a l|icensed chil d-placi ng agency, court,
or other entity authorized to make such placenents in accordance
with the |aws of the foreign country under which it operates.

"Interstate placenent” neans the arrangenent for the care of a
child in an adoptive honme, foster care placenment or in the hone
of the child's parent or with a relative or nonagency guardi an,
into or out of the Conmonwealth, by a child-placing agency or
court when the full legal right of the child s parent or

nonagency guardian to plan for the child has been voluntarily
termnated or limted or severed by the action of any court.

"Local board" neans the |ocal board of social services
representing one or nore counties or cities.

"Local departnment” neans the | ocal departnent of social services
of any county or city in this Comonwealth.

"Local director" neans the director or his designated
representative of the |local department of the city or county.

"Merit system plan" neans those regul ati ons adopted by the Board
in the devel opnent and operation of a system of personne

adm ni stration neeting requirenents of the federal Departnent of
Heal th and Human Servi ces.

"Parental placenent"” neans |ocating or effecting the placenent
of a child or the placing of a child in a famly hone by the
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child' s parent or |legal guardian for the purpose of foster care
or adopti on.

"Public assistance" neans Tenporary Assistance for Needy

Fam lies (TANF); auxiliary grants to the aged, blind and

di sabl ed; nedi cal assistance; energy assistance; food stanps;
enpl oyment services; child care; and general relief.

"Qualified assessor” neans an entity contracting with the
Departnment of Medi cal Assistance Services to perform nursing
facility pre-adm ssion screening or to conplete the uniform
assessnent instrunent for a home and community- based wai ver
program includi ng an i ndependent physician contracting with the
Departnment of Medical Assistance Services to conplete the

uni form assessnment instrunent for residents of assisted |iving
facilities, or any hospital that has contracted with the

Depart nent of Medical Assistance Services to perform nursing
facility pre-adm ssion screenings.

"Regi stered fam |y day honme" neans any famly day hone that has
met the standards for voluntary registration for such hones
pursuant to regul ati ons adopted by the Board and that has
obtained a certificate of registration fromthe Comr ssioner.

"Residential living care" neans a | evel of service provided by
an assisted living facility for adults who may have physical or
mental inpairnments and require only mnimal assistance with the
activities of daily living. The definition of "residential
living care" includes the services provided by independent
living facilities that voluntarily becone |icensed.

"Soci al services" neans foster care, adoption, adoption

assi stance, adult services, adult protective services, child-
protective services, donestic violence services, or any other
services programinplenmented in accordance with regul ations
adopt ed by the Board.

"Speci al order" neans an order inposing an adm nistrative
sanction issued to any party licensed pursuant to this title by
t he Comm ssioner that has a stated duration of not nore than
twel ve nonths. A special order shall be considered a case

deci sion as defined in 8§ 2.2-4001.

"Tenporary Assistance for Needy Fam lies" or "TANF' neans the
program adm ni stered by the Departnent through which a relative
can receive nonthly cash assistance for the support of his

el igible children
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"Tenporary Assistance for Needy Fam |ies-Unenpl oyed Parent” or
"TANF- UP" nmeans the Tenporary Assistance for Needy Famlies
programfor famlies in which both natural or adoptive parents
of a child reside in the home and neither parent is exenpt from
the Virginia Initiative for Enploynent Not Welfare (VIEW
participation under § 63.2-609.

"Title I'V-E Foster Care" neans a federal program authorized
under 88 472 and 473 of the Social Security Act, as anended, and
adm ni stered by the Departnent through which foster care is
provi ded on behalf of qualifying children.

(Code 1950, 88 63-101, 63-222, 63-232, 63-347, 63-351; 1954, cc.
259, 290, 489; 1956, cc. 300, 641; 1960, cc. 331, 390; 1962, cc.
297, 603; 1966, c. 423; 1968, cc. 578, 585, 8§ 63.1-87, 63.1-
172, 63.1-195, 63.1-219.7, 63.1-220; 1970, c. 721; 1972, cc. 73,
540, 718; 1973, c. 227; 1974, cc. 44, 45, 413, 415, § 63.1-250;
1975, cc. 287, 299, 311, 341, 437, 507, 524, 528, 596, 8§ 63.1-
238.1, 63.1-248.2; 1976, cc. 357, 649; 1977, cc. 105, 241, 532,
547, 559, 567, 634, 645, 8863.1-55.2, 63.1-55.8; 1978, cc. 536,
730, 749, 750; 1979, c. 483; 1980, cc. 40, 284; 1981, cc. 75,
123, 359; 1983, c. 66; 1984, cc. 74, 76, 498, 535, 781; 1985,
cc. 17, 285, 384, 488, 518; 1986, cc. 80, 281, 308, 437, 594,
1987, cc. 627, 650, 681; 1988, c. 906; 1989, cc. 307, 647; 1990,
c. 760; 1991, cc. 534, 595, 651, 694; 1992 c. 356, § 63.1-194.1;
1993, cc. 730, 742, 957, 993, § 63.1-196.001; 1994, cc. 107,
837, 865, 940; 1995, cc. 401, 520, 649, 772, 826; 1997, cc. 796,
895; 1998, cc. 115, 126, 397, 552, 727, 850; 1999, c. 454; 2000,
cc. 61, 290, 500, 830, 845, 1058; 2002, c. 747.)

8 63.2-900. Accepting children for placenment in hones,
facilities, etc., by local boards.

A. Pursuant to 8 63.2-319, a local board shall have the right to
accept for placenent in suitable famly honmes, children's
residential facilities or independent |iving arrangenents,

subj ect to the supervision of the Conm ssioner and in accordance
wi th regul ati ons adopted by the Board, such persons under 18
years of age as may be entrusted to it by the parent, parents or
guardi an, commtted by any court of conpetent jurisdiction, or

pl aced t hrough an agreenent between it and the parent, parents
or guardi ans where | egal custody remains with the parent,
parents, or guardians. The Board shall adopt regulations for the
provi sion of foster care services by |ocal boards, which shal

be directed toward the prevention of unnecessary foster care

pl acements and towards the i medi ate care of and pernmanent
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pl anning for children in the custody of or placed by |oca
boards and that shall achieve, as quickly as practicable,

per manent placenents for such children. The |ocal board shal
seek out kinship care options to keep children out of foster
care and as a placenent option for those children in foster
care, if it isin the child s best interest. The | ocal board
shall, in accordance with the regul ati ons adopted by the Board
and in accordance with the entrustnment agreenent or other order
by which such person is entrusted or conmmtted to its care, have
custody and control of the person so entrusted or conmtted to
it until he is lawfully discharged, has been adopted or has
attained his majority. Wienever a | ocal board places a child
where [ egal custody remains wth the parent, parents or

guardi ans, the board shall enter into an agreenent with the
parent, parents or guardi ans. The agreement shall specify the
responsibilities of each for the care and control of the child.
The | ocal board shall have authority to place for adoption, and
to consent to the adoption of, any child properly conmtted or
entrusted to its care when the order of conmmitnent or
entrustment agreenent between the parent or parents and the
agency provides for the termnation of all parental rights and
responsibilities with respect to the child for the purpose of

pl aci ng and consenting to the adoption of the child. The | ocal
board shall al so have the right to accept tenporary custody of
any person under 18 years of age taken into custody pursuant to
subdivision B of 8§ 16.1-246 or 8§ 63.2-1517. The pl acenent of a
child in a foster home, whether within or wthout the
Commonweal th, shall not be for the purpose of adoption unless

t he pl acenent agreenent between the foster parents and the |oca
board specifically so stipul ates.

B. Prior to placing any such child in any foster hone or
children's residential facility, the | ocal board shall enter
into a witten agreenent with the foster parents or other
appropriate custodian setting forth therein the conditions under
which the child is so placed pursuant to § 63.2-902. However, if
a childis placed in a children's residential facility |licensed
as a tenporary energency shelter, and a verbal agreenent for

pl acenent is secured within eight hours of the child s arrival
at the facility, the witten agreenent does not need to be
entered into prior to placenent, but shall be conpleted and
signed by the local board and the facility representative within
24 hours of the child' s arrival or by the end of the next

busi ness day after the child' s arrival.

(Code 1950, § 63-73; 1952, c. 409; 1960, c. 331; 1968, cc. 466,
578, 8§ 63.1-56; 1975, cc. 248, 406; 1977, cc. 559, 562, 634,
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645; 1978, c. 734; 1984, c. 734; 1986, c. 281; 1991, c. 34;
1994, c. 865; 1999, c. 889; 2002, c. 747; 2004, c. 70.)

8 63.2-908. Permanent foster care placenent.

A. Permanent foster care placenent nmeans the place in which a
child has been placed pursuant to the provisions of 88 63. 2-900,
63.2-903 and this section with the expectati on and agreenent

bet ween the placi ng agency and the place of permanent foster
care that the child shall remain in the placenent until he
reaches the age of majority unless nodified by court order or
unl ess renoved pursuant to 8 16.1-251 or § 63.2-1517. A

per manent foster care placenent may be a place of residence of
any natural person or persons deened appropriate to neet a
child' s needs on a |l ong-term basis.

B. Alocal departnent or a licensed chil d-placing agency shal
have authority pursuant to a court order to place a child over
whom it has | egal custody in a permanent foster care placenent
where the child shall remain until attaining majority or
thereafter, until the age of twenty-one years, if such placenent
is arequisite to providing funds for the care of such child, so
long as the child is a participant in an educational, treatnment
or training program approved pursuant to regul ations of the
Board. No such child shall be renpbved fromthe physical custody
of the foster parents in the permanent care placenent except
upon order of the court or pursuant to § 16.1-251 or 8§ 63. 2-
1517. The departnent or agency so placing a child shall retain

| egal custody of the child. A court shall not order that a child
be placed in permanent foster care unless it finds that (i)
diligent efforts have been nmade by the |ocal departnent to place
the child with his natural parents and such efforts have been
unsuccessful, and (ii) diligent efforts have been nade by the

| ocal departnent to place the child for adoption and such
efforts have been unsuccessful or adoption is not a reasonable
alternative for a long-term placenment for the child under the

ci rcunmst ances.

C. Unless nodified by the court order, the foster parent in the
permanent foster care placenent shall have the authority to
consent to surgery, entrance into the arned services, narriage,
application for a notor vehicle and driver's |icense,
application for adm ssion into college and any ot her such
activities that require parental consent and shall have the
responsibility for inform ng the placing departnent or agency of
any such actions.
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D. Any child placed in a permanent foster care placenent by a

| ocal departnent shall, with the cooperation of the foster
parents with whomthe permanent foster care placenent has been
made, receive the same services and benefits as any other child
in foster care pursuant to 88 63.2-319, 63.2-900 and 63. 2-903
and any other applicable provisions of |aw

E. The Board shall establish m ninum standards for the
utilization, supervision and evaluation of permanent foster care
pl acement s.

F. The rate of paynent for permanent foster care placenents by a
| ocal departnent shall be in accordance with standards and rates
established by the Board. The rate of paynent for such

pl acenents by other |icensed chil d-placing agencies shall be in
accordance with standards and rates established by the

i ndi vi dual agency.

G If the child has a continuing involvenent with his natural
parents, the natural parents should be involved in the planning
for a permanent placenent. The court order placing the child in
a permanent placenent shall include a specification of the
nature and frequency of visiting arrangenents with the natural
parents.

H Any change in the placenent of a child in permanent foster
care or the responsibilities of the foster parents for that
child shall be rmade only by order of the court which ordered the
pl acenent pursuant to a petition filed by the foster parents,

| ocal departnent, |icensed child-placing agency or other
appropriate party.

(1977, c. 559, § 63.1-206.1; 1978, c. 671; 1984, c. 70; 2002, c.
747.)
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Sections of Board of Education Regul ati ons Referenced
In this Menorandum

8VAC20- 80-110. State funds for |ocal school divisions.

A. State funds to assist |ocal school divisions with the cost of
provi di ng special education and related services for children
with disabilities shall be provided through the Virginia
Department of Education's appropriation as provided in this
section.

B. Children with disabilities enrolled in prograns operated by a
| ocal school board:

1. Public school programs. In addition to the funds received for
each pupil fromstate basic aid, |ocal school divisions shal
recei ve paynent to support the state share of the nunber of
speci al education teachers and paraprofessionals required by the
Standards of Quality (822.1-253.13:1 et seq. of the Code of
Virginia).

2. Honmebound instruction. Subject to availability, |ocal school
di vi sions shall receive funds to assist with the cost of
educating students who are tenporarily confined for nedical or
psychol ogi cal reasons. Such students may continue to be counted
in the average daily menbership (ADM while receiving honebound
instruction. In addition, costs will be reinbursed based on the
conposite index, the hourly rate paid to honebound teachers by
the | ocal educational agency, and the nunber of instructional
hours delivered. Reinbursenent will be nmade in the year
foll owi ng delivery of instruction.

3. Transportation. Local school divisions that transport
children with disabilities, aged two to 21, inclusive, on
approved school buses or on public transit buses to public
school s or approved private schools, pursuant to their |IEPs, are
rei moursed in accordance with pupil transportation regul ations
(8VAC20-70-10 et seq.).

C. Children with disabilities enrolled in regional special
educati on prograns:

1. Reinbursenent is available for a portion of the tuition costs
based on the | ocal conposite index conputed as specified by the
Virginia Appropriation Act. Rates will be approved foll ow ng
procedures established by the Virginia Board of Educati on.

Regi onal special education prograns operated by a joint board
and the Wodrow W I son Rehabilitation Center are eligible to
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recei ve rei nbursenment. Reinbursenent is available to prograns
offering services to children who have one or nore of the
followi ng disabilities:

a. Severe disability;
b. Enotional disturbance;

Auti sm

(@]

d. Multiple disabilities;

e. Deaf ness;

f. Hearing inpairnent, including deafness;
g. Deaf -blindness; or

h. Traumatic brain injury.

2. Such reinbursenent shall be in lieu of the state per pupi
basic aid otherw se avail able for each child.

D. Children with disabilities receiving special education and
rel ated services in regional or local jails. Local schoo
divisions wll be reinbursed for the instructional costs of
provi di ng requi red special education and related services to
children with disabilities in regional or local jails.

E. Funds under the Conprehensive Services Act for At-Ri sk Youth
and Fam |ies.

1. Funds are avail abl e under the Conprehensive Services Act to
support the cost of:

a. Special education and related services for children with

disabilities whose | EPs specify private day or private
residential placenent;

b. Certain nonspecial education services for children with

di sabilities whose Conprehensive Services Act teamidentifies
that such services are necessary to maintain the child in a |l ess
restrictive special education setting, in accordance with

Conpr ehensi ve Services Act requirenents; and

c. Special education and related services for children with

disabilities who are placed by a Conprehensive Services Act team
in a private residential placenent for noneducational reasons.
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2. Local school divisions shall be responsible for paynent of

transportati on expenses associated with inplementing the child's
| EP.

3. Conprehensive Services Act reinbursement requirenents shal
be applicable.

4. When a parent unilaterally places a child with a disability
in an approved private nonsectarian school for children with
disabilities, the local school division shall not be responsible
for the cost of the placenent. If a hearing officer or court
determ nes that such placenent, rather than the | EP proposed by
the | ocal school division, is appropriate and no appeal is
perfected fromthat decision, the |ocal school division is
responsi bl e for placenment and funds are avail abl e under the
Conpr ehensi ve Services Act to support the costs.

F. Rei nmbursenent for educating children with disabilities
receiving foster care or noncustodial foster care across

geogr aphi ¢ boundari es and educated in the | ocal school division
shal |l be made in accordance with procedures established by the
Virginia Departnment of Education.

Statutory Authority

8822.1-16 and 22.1-214 of the Code of Virginia and the
| ndi viduals with Disabilities Education Act (20 USC 81400 et

seq.).
Hi storical Notes

Derived fromVR270-01- 0007 84.2, eff. August 21, 1986; anended,
Virginia Register Volune 6, Issue 11, eff. July 1, 1990; Vol une
7, lssue 20, eff. July 31, 1991; Volune 10, Issue 5, eff.
January 1, 1994; Volume 17, Issue 5, eff. January 1, 2001.

8VAC20- 80- 40. Responsibility of local school divisions and
st at e-oper at ed prograns.

A. The requirenments set forth in this chapter are applicable to
| ocal school divisions and state-operated prograns providing
education and related services for children with disabilities
and are devel oped in accordance with state and federal |aws and
regul ati ons.

B. Each | ocal school division shall ensure that all children
wth disabilities, aged two to 21, inclusive, residing in that
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school division have a right to a free appropriate public
education, including:

1. Children with disabilities who are m grant;
2. Children with disabilities who are honel ess;

3. Children with disabilities who are in need of speci al

education and rel ated services, even though they are advancing
fromgrade to grade;

4. Children with disabilities who are served in a charter schoo
in accordance with the Code of Virginia,

5. Children with disabilities who have been suspended or
expell ed fromschool, in accordance with this chapter

6. Children with disabilities who are incarcerated for 10 or
nore days in a regional or local jail inits jurisdiction, with
t he exception of those provisions identified in 8VAC20-80-62;

7. Children with disabilities who are residents of the school

di vi si on and who are on house arrest, as ordered by a court of
conpetent jurisdiction; services shall be provided at a nutually
agreed upon | ocation;

8. Children with disabilities who are in foster care and

residents of Virginia, but not residents of the school division,
under the follow ng conditions:

a. The child has been placed in foster care or other custodial
care within the geographi cal boundaries of the school division,
pl aced by a Virginia agency, whether state or local, that is
aut hori zed by the Code of Virginia to place children;

b. The child has been placed, not solely for school purposes, in
a child-caring institution or group hone |icensed under the
provi sions of Chapter 10 (863.1-195 et seq.) of Title 63.1 of
the Code of Virginia that is |located within the geographi cal
boundari es of the school division; and

c. If the child s individualized education program prescribes

pl acenent in a private day or residential special education
facility, the responsibility for a free and appropriate public
education shall transfer to the | ocal school division that is
the participant in the Coomunity Policy and Managenent Team of
the locality that has responsibility for the child under the
Conpr ehensive Services Act for At-Risk Youth and Fam|lies (82.2-
5200 et seqg. of the Code of Virginia);
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9. Children with disabilities who are placed in a private
residential placenent by a Conprehensive Services Act team The
| ocal school division that is part of the Conprehensive Services
Act teamthat places the child in the private residentia

pl acenent for noneducational reasons shall ensure that the
child' s I EP team devel ops an | EP appropriate for the child's
needs while the child is in the residential placenent;

10. Children with disabilities who are placed for noneducati onal
reasons and are not physically present in the school division,
but whose parent or parents continue to reside in the |ocal
school division in accordance with 822.1-3 of the Code of

Vi rginia.

a. For the purpose of determ ning residency, the residence of
the child with a disability shall be determ ned as foll ows:

(1) If placed for noneducational reasons in a nursing facility,
a long stay hospital, or an internediate care facility for the
mental ly retarded under funding fromthe Virginia Departnent of
Medi cal Assistance Services, the child is a resident of the

di vi si on where the parent or parents reside, unless the child is
in a state-operated program

(2) If placed for noneducational reasons in a group honme by a
comunity services board, a court service unit, or a court of
conpetent jurisdiction, the child is a resident of the division
where the parent or parents reside, unless the child is in a

st at e-oper at ed program

(3) If aged 18 or older, placed for noneducational reasons in a
nursing facility, a long stay hospital, or an internedi ate care
facility for the nentally retarded under funding fromthe

Vi rginia Departnent of Medical Assistance Services, and who has
been declared legally inconpetent or legally incapacitated by a
court of conpetent jurisdiction and for whomthe court has
appoi nted a guardian to nake decisions, the adult child is a
resident of the division where the guardian resides, unless the
adult child with a disability is in a state-operated program
and

(4) If aged 18 or older, placed for noneducational reasons in a
group home by a community services board and who has been
declared legally inconpetent or legally incapacitated by a court
of conpetent jurisdiction and for whomthe court has appointed a
guardi an to nmake decisions, the adult child is a resident of the
di vi sion where the guardi an resides, unless the adult child with
a disability is in a state-operated program
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b. If there is a dispute between |ocal school divisions
regarding the parent's, parents', or |egal guardian's residence,
the | ocal school division of the parent's, parents', or |ega
guardi an's | ast known place of residence is responsible until
such dispute is resolved or the parent's, parents', or |egal
guardi an's residence is established in another | ocal school

di vi si on;

11. Children with disabilities, aged 18 or ol der, who have not
been declared legally inconpetent or legally incapacitated by a
court of conpetent jurisdiction and for whomthe court has not
appoi nted a guardi an to nake deci sions and who reside in the
school division, unless the adult child is in a state-operated
program The adult child' s residence shall be the fixed honme to
which the adult child will return followi ng a tenporary absence
and at which the adult child intends to stay. No adult child
shal | have nore than one residence at a tinme; and

12. Children with disabilities, aged 18 or ol der, who have been
decl ared i nconpetent or legally incapacitated by a court of
conpetent jurisdiction and for whomthe court has appointed a
guardi an to nmake deci sions and guardian resides in the school
division, unless the adult child with a disability is in a
state-operated program The adult child' s residence shall be the
fi xed hone to which the adult child will return following a
tenporary absence and at which the adult child with a disability
intends to stay. No adult child with a disability shall have
nore than one residence at a tine.

C. Each state-operated programshall ensure that all children
with disabilities, aged two to 21, inclusive, in that

institution have the right to a free appropriate public
educati on.

Statutory Authority
§22.1-16 of the Code of Virginia.
Hi storical Notes

Derived from VR270-01- 0007 83.1, eff. August 21, 1986; anended,
Virginia Register Volunme 6, Issue 11, eff. July 1, 1990; Vol une
7, lssue 20, eff. July 31, 1991; Volunme 10, Issue 5, eff.
January 1, 1994; Volume 17, Issue 5, eff. January 1, 2001;
Errata, 17:8 VAR 1217 January 1, 2001.

Amended, Virginia Register Volune 18, Issue 12, eff. Mrch 27,
2002.

Ef fect of Amendnent
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The March 27, 2002 anendnment, in paragraph B 9, substituted
"that the child' s | EP team devel ops an | EP appropriate for the
child s needs while the child is in the residential placenent”

for ", to the extent reasonable, a free appropriate public
educati on".

Editor's Note

I n subparagraph B 8 ¢ of this section as anmended in March, 2002,
the nane and Code of Virginia reference to the Conprehensive
Services Act for At-Ri sk Youth and Families was updat ed,
pursuant to the revision authority of the Virginia Code
Conmi ssi on.

Case Notes

Conmpl i ance, generally 2
Construction 1
Disability 4

Enoti onal disturbance 5
Evi dence 8

Free appropriate education 3
Private schooling 6
Procedural violations 7
Review 9, 10

I n general 9

St andard of review 10
St andard of review 10
1. Construction

The headi ngs used in a regulation do not dictate the meani ng of
the regulation's provisions. Wiite et al. v. School Board of
Henrico County, 2001, 2001 W. 766784. Jones v. Div. of Child
Support Enforcenment, 1994, 450 S.E. 2d 172, 19 Va. App.

2. Conpliance, generally

Courts apply a two-part test for determ ning whether a school
has conplied with the requirenents of the IDEA in providing a
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student with a free appropriate education: (1) whether the
school conplied with the procedural requirenents of the Act; and
(2) whether the individualized educational program (| EP)

devel oped by the school was reasonably cal culated to enable the
child to receive educational benefits. Wiite v. School Bd. of
Henrico County, 2001, 36 Va.App. 137, 549 S. E.2d

16. ¢g2001581878; 5; ; 549; 711, 16¢g

3. Free appropriate education

|DEA's "free appropriate education" nust be provided at public
expense and under public supervision, neet the state's

educati onal standards, approxinmate the grade |evels used int he
state's regul ar education, and conport with the child's

i ndi vidual i zed educational program (I EP). White v. School Bd. of
Henrico County, 2001, 36 Va.App. 137, 549 S. E. 2d

16. ¢9g2001581878; 21; ; 549; 711; 16¢g

4. Disability

Hi gh school student was "socially mal adjusted,” w thin neaning
of exception to coverage under |DEA, in view of evidence that
student suffered only conduct disorder and displayed disregard
for social demands or expectations. Springer v. Fairfax County
School Bd., 1998, 134 F.3d 659. ¢g1998038449; 2; ; 134, 506; 659¢g

5. Envotional disturbance

Fact that child is socially maladjusted is not by itself
concl usi ve evidence that child is seriously enotionally

di sturbed, w thin nmeaning of |IDEA. Springer v. Fairfax County
School Bd., 1998, 134 F.3d 659.¢g1998038449; 3; ; 134; 506; 659¢g

H gh school student did not suffer independent serious enotiona
di sturbance in addition to being socially nal adjusted that woul d
qual ify student for special education services, under | DEA,

t hree psychol ogi sts concl uded that student was not seriously
enotionally disturbed, student was able to nmaintain

i nterpersonal relationships with teachers and peers, student did
not show signs of pervasive depression, and, even if student
exhi bited sone characteristics of serious enotional disturbance,
there was no causal |ink between characteristics and all eged
educational difficulties. Springer v. Fairfax County School Bd.,
1998, 134 F.3d 659. ¢g1998038449; 4; ; 134; 506; 659¢g

6. Private schooling

Evi dence i n proceedi ngs on request by parents of |earning-
di sabl ed student for reinbursenment for cost of student's
education at private school supported finding that |DEA
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i ndi vi dual i zed educational program (1 EP) devel oped by county
board of education would have enabl ed student to benefit
educationally, and that board thus conplied wi th requirenent
that state provide student with "free appropriate public
education"; although student could not read at grade |evel,

evi dence showed that he received educational benefits from
county program and that proposed | EPs offered by board woul d
have continued to provide himw th educational benefits in |east
restrictive environnent, and, unlike program at private school,
| EP proposed by board offered student opportunity to interact

wi th regul ar education students. Wite v. School Bd. of Henrico
County, 2001, 36 Va.App. 137, 549 S.E. 2d

16. ¢g2001581878; 19; ; 549; 711; 16¢g

7. Procedural violations

Record did not support claimby |earning-disabled student's
parents that county school board predeterm ned student's

pl acenent prior to sixth and seventh grade individualized
educati onal program (1 EP) devel opnent neetings by drafting
proposed | EP before neeting; |DEA permtted board to bring draft
| EP to neetings for purposes of discussion, and draft |EP
provided a starting point for discussion and nothing nore. Wite
v. School Bd. of Henrico County, 2001, 36 Va. App. 137, 549
S. E. 2d 16.¢g2001581878; 15;; 549; 711; 16¢g

VWil e procedural violations alone nay under certain

ci rcunstances constitute a failure to provide an appropriate
educati on under |DEA, each case nust be reviewed in the context
of the particular facts presented. Wiite v. School Bd. of
Henrico County, 2001, 36 Va.App. 137, 549 S E. 2d

16. ¢g2001581878; 6; ; 549; 711, 16¢g

8. Evidence

Testinony of psychiatrist was not "additional evidence" under

| DEA, and district court's exclusion of evidence was not abuse
of discretion in student's action for reinbursenent of private
school tuition, because psychiatrist was available to testify in
adm ni strative proceedings. Springer v. Fairfax County Schoo
Bd., 1998, 134 F.3d 659.¢g1998038449; 5; ; 134, 506; 659¢g

I n action under |DEA, provision allow ng "additional evidence"
in district court does not authorize witnesses at trial to
repeat or enbellish their prior admnistrative hearing
testinony, and exclusion of testinony fromall who did, or could
have, testify at adm nistrative hearing was appropriate limt in
many cases. Springer v. Fairfax County School Bd., 1998, 134

F. 3d 659. ¢g1998038449; 6; ; 134; 506; 659¢g
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9. Review--ln general

Courts apply a two-part test for determ ning whether a school
has conplied wwth the requirenments of the IDEA in providing a
student with a free appropriate education: (1) whether the
school conplied with the procedural requirenents of the Act; and
(2) whether the individualized educational program (I|EP)

devel oped by the school was reasonably cal culated to enable the
child to receive educational benefits. Wiite v. School Bd. of
Henrico County, 2001, 36 Va.App. 137, 549 S. E. 2d

16. ¢g2001581878; 5; ; 549; 711, 16¢g

An | DEA individualized educational program (IEP) will not be set
aside on the basis of procedural violations absent sone rational
basis to believe that such procedural inadequacies conpromn sed
the pupil's right to an appropriate education, seriously
hanpered the parents' opportunity to participate in the
formul ati on process, or caused a deprivation of educational
benefits. Wiite v. School Bd. of Henrico County, 2001, 36

Va. App. 137, 549 S.E. 2d 16. ¢g2001581878; 7; ; 549; 711, 16¢g

10. ---- Standard of review

In interpreting regul ati on maki ng student eligible for special
education services if student suffers from "serious enotional

di sturbance,"” district courts are required to give deference to
state and | ocal education authorities whose primary duty it is
to adm nister I DEA. Springer v. Fairfax County School Bd., 1998,
134 F.3d 659. ¢g1998038449; 1; ; 134, 506; 659¢g
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